
1 Defendants also move the Court to dismiss Plaintiff’s claim for mandamus relief, as
mandamus is precluded by the remedial scheme provided by the FOIA.  Pickering-George v.
Registration Unit, DEA/DOJ, 553 F. Supp. 2d 3, 4 n.1 (D.D.C. 2008) (“The exclusive nature of
the FOIA precludes mandamus relief.”); Kessler v. United States, No. 94-402, 1994 WL 193940,
at *1 (D.D.C. May 4, 1994) (writ of mandamus for release of records not available because
remedies provided by the FOIA).   In addition to filing this motion, Defendants will respond
separately to the Amended Complaint by filing an answer.  

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

                                                                                 
CHRISTOPHER EARL STRUNK,
                              

Plaintiff,          
                               
v.                            Case No. 1:08-CV-02234 (RJL)
                               
U.S. DEPARTMENT OF STATE,
U.S. DEPARTMENT OF HOMELAND
SECURITY,

Defendants.  
                                                                        

DEFENDANTS’ PARTIAL MOTION TO DISMISS
PLAINTIFF’S AMENDED COMPLAINT

By this Freedom of Information Act (“FOIA”) action, pro se Plaintiff Christopher Strunk

seeks private passport and travel records relating to President Barack Obama and his mother,

Stanley Ann Dunham, from the U.S. Department of State (“DOS”) and the U.S. Department of

Homeland Security (“DHS”).  In submitting these requests, Plaintiff has failed to comply with

agency regulations promulgated to protect the personal privacy of U.S. citizens.  Defendants

therefore move the Court to dismiss Plaintiff’s Amended Complaint [Dkt. #9] with respect to

records concerning President Obama.1 
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2 The Amended Complaint was filed on February 10, 2009.    

2

I.   BACKGROUND

Three FOIA requests submitted by Strunk are at issue in this litigation.  The first, sent to

the Department of State in October 2008, requested “exit and entry records for travel outside of

the USA for the period between 1960 through 1963” relating to Ms. Dunham.  Am. Compl. ¶ 12

& Ex. A (Oct. 16, 2008) (Defs.’ Ex. A, attached).  The second request, submitted a month later,

sought additional records from the Department of State, including passport and travel records

relating both to then-President-Elect Barack Obama and to Dunham.  Am. Compl. ¶ 17 & Ex. E

(Nov. 22, 2008) (Defs.’ Ex. B).  In his third request, Strunk sought the same information from

U.S. Customs and Border Protection (a component of DHS) as he had previously sought from

the Department of State: passport and travel records relating to Obama and Dunham.  Am.

Compl. ¶ 22 & Ex. I (Dec. 25, 2008) (Defs.’ Ex. C).

Strunk then filed a complaint against DOS on December 29, 2008.  A week later (and a

mere ten days after Strunk sent his FOIA request to CBP), Strunk submitted to the Court an

Amended Complaint, which added DHS as a Defendant.  Am. Compl.; see also Pl.’s Mot. for

Recons. [Dkt. #10], Strunk Aff. ¶ 2.   

Shortly after Strunk submitted his Amended Complaint to the Court (but before it was

docketed),2 the Department of State provided two responses to Strunk.  These responses

(1) informed Strunk that entry and exit records are maintained not by DOS, but by CBP;

(2) provided Strunk with contact information for that agency; and (3) informed Strunk that

because Dunham is deceased, DOS would conduct a search for passport applications submitted

by her, but that, pursuant to regulation, DOS would not search for records relating to Obama
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without submission of a privacy waiver from Obama.  Pl.’s Mot. for Recons. Ex. 6 (Defs.’ Ex.

D) (“1st DOS Ltr.”); Pl.’s Mot. for Recons. Ex. 7 (Defs.’ Ex. E) (“2nd DOS Ltr.”) at 2-6 (citing

22 C.F.R. § 171.12(a) (requiring FOIA requesters seeking third-party records to provide “written

authorization for access by the individual, notarized or made under penalty of perjury”)).

CBP responded to Strunk’s third request on February 3, 2009.  In this response, CBP

informed Strunk that it would not release records relating to Obama because DHS regulations

(like the DOS regulations) require privacy waivers before third-party records can be released. 

See 6 C.F.R. §§ 5.3, 5.21(f).  In conjunction with this response, CBP released to Strunk

responsive entry/exit records relating to Dunham. 

II.   ARGUMENT

The “FOIA’s primary purpose is to inform citizens about ‘what their government is up

to.”  Canadian Comm. Corp. v. Air Force,  514 F.3d 37, 43 (D.C. Cir. 2008) (Tatel, J.,

concurring) (quoting Department of Justice v. Reporters Comm. for Freedom of the Press,

489 U.S. 749, 773 (1989)).  It is not designed to allow the citizenry unfettered access to the

private affairs of other citizens, however famous they may be.  Reporters Comm., 489 U.S. at

775 (private information about public figure that does not reveal the operations or activities of

government “falls outside the ambit of the public interest that the FOIA was enacted to serve”);

see also Billington v. Department of Justice, 11 F. Supp. 2d 45, 62 (D.D.C. 1998) (although

public officials in some circumstances have diminished privacy, they maintain privacy interests

in nonpublic information), aff’d in part, vacated in part on other grounds, 233 F.3d 581

(D.C. Cir. 2000).  To the contrary, the FOIA, along with the Privacy Act of 1974, 5 U.S.C.

§ 552a, and other statutory and regulatory provisions, are carefully crafted to balance the public
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interest in disclosure of government information with an individual’s right to privacy.  See Blazy

v. Tenet, 194 F.3d 90, 96 (D.C. Cir. 1999) (quoting Legislative History of the Privacy Act of

1974, at 861 (1976) (noting that the original congressional staffs observed that “[p]erhaps the

most difficult task in drafting Federal privacy legislation was that of determining the proper

balance between the public’s right to know about the conduct of their government and their

equally important right to have information which is personal to them maintained with the

greatest degree of confidence by Federal agencies”)).

In keeping with this balanced scheme of disclosure and privacy protection, both agency

defendants here have promulgated regulations aimed at protecting individual privacy – and,

specifically, information protected by the Privacy Act – against unwarranted intrusion.  These

regulations dictate that FOIA requesters seeking records regarding third party individuals obtain

authorization from those individuals to obtain their records.  22 C.F.R. § 171.12(a) (DOS)

(“[R]equests for records pertaining to another individual shall be processed under the FOIA and

must be accompanied by a written authorization for access by the individual, notarized or made

under penalty of perjury, or by proof that the individual is deceased (e.g., death certificate or

obituary).”); 6 C.F.R. § 5.3 (DHS) (“If you are making a request for records about another

individual, either a written authorization signed by that individual permitting disclosure of those

records to you or proof that that individual is deceased (for example, a copy of a death certificate

or an obituary) must be submitted.”); id. § 5.21(f) (DHS) (“If you are making a request for

records concerning an individual on behalf of that individual, you must provide a statement from

the individual verifying the identity of the individual as provided in paragraph (d) of this section.

You must also provide a statement from the individual certifying the individual’s agreement that

Case 1:08-cv-02234-RJL     Document 16      Filed 04/23/2009     Page 4 of 7



3 Because DOS’s waiver regulation does not apply to deceased persons, the Department
of State is processing Strunk’s request for passport applications submitted by Dunham.  For the
same reason under DHS regulations, CBP has completed its search for entry and exit records
related to Dunham and has released documents to Plaintiff.  These records are beyond the scope
of this motion to dismiss and will be addressed by Defendants in a later motion for summary
judgment.
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records concerning the individual may be released to you.”).

The mandatory nature of agency FOIA regulations such as these is enshrined in the FOIA

itself, which requires that requests be “made in accordance with published rules stating the time,

place, fees (if any), and procedures to be followed.”  5 U.S.C. § 552(a)(3)(A); West v. Jackson,

448 F. Supp. 2d 207, 211 (D.D.C. 2006) (“A requester must comply with an agency’s published

regulations for filing a proper FOIA request.”).  Accordingly, “[f]ailure to comply with agency

FOIA regulations amounts to a failure to exhaust administrative remedies, which warrants

dismissal.”  Dale v. IRS, 238 F. Supp. 2d 99, 103 (D.D.C. 2002); see also Stebbins v. Nationwide

Mutual Ins. Co., 757 F.2d 364, 366 (D.C. Cir. 1985) (“Exhaustion of [administrative] remedies is

required under the Freedom of Information Act before a party can seek judicial review.”).   

It is beyond dispute that Strunk, in seeking access to the President’s passport and travel

records, has failed to comply with these regulations.3  His underlying FOIA requests were not

accompanied by the required third-party waivers, and the Amended Complaint likewise contains

no allegation that such waivers were submitted.  See Am. Compl. & Ex. F (Defs.’ Ex. F)

(submission from Strunk of a declaration signed by himself, rather than by third party); 1st DOS 

Ltr.; 2nd DOS Ltr.  Absent the appropriate waivers, Strunk’s FOIA requests for private records

relating to President Obama are not perfected, and his claims for these records must be

dismissed.  See Pusa v. FBI, No. 99-04603, slip op. at 5-6 (C.D. Cal. Aug. 5, 1999) (dismissing
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case because plaintiff did not comply with agency regulations concerning third-party requests);

Harvey v. U.S. Dep’t of Justice, No. CV 92-176, slip op. at 17-18 (D. Mont. Jan. 9, 1996)

(declining to grant motion for production of third-party records because plaintiff failed to submit

authorization at the administrative level), aff’d on other grounds, 116 F.3d 484 (9th Cir. June 3,

1997) (unpublished table decision); Freedom Magazine v. IRS, No. 91-4536, 1992 U.S. Dist.

LEXIS 18099, at *10-13 (C.D. Cal. Nov. 13, 1992) (finding that court lacked jurisdiction when,

prior to filing suit, plaintiff failed to provide waivers for third-party records as required by IRS

regulations).

III.   CONCLUSION 

For the foregoing reasons, the Court should grant Defendants’ motion to dismiss

Plaintiff’s Amended Complaint to the extent it seeks records relating to President Obama. 

Plaintiff’s claims for mandamus relief should also be dismissed.  See n.1, supra.

Dated: April 23, 2009 Respectfully submitted,

MICHAEL F. HERTZ
Deputy Assistant Attorney General

ELIZABETH J. SHAPIRO (D.C. Bar No. 418925)
Deputy Branch Director

          /s/ Brigham J. Bowen                         
BRIGHAM J. BOWEN (D.C. Bar No. 981555)
Civil Division, U.S. Department of Justice
Federal Programs Branch
P.O. Box 883, 20 Massachusetts Ave., N.W.
Washington, D.C. 20044
(202) 514-6289
brigham.bowen@usdoj.gov 
Counsel for Defendants

CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on this 23rd day of April, 2009, a true and correct copy of

the foregoing Motion was served upon Plaintiff by first class United States mail, postage prepaid

marked for delivery to:

Christopher E. Strunk
593 Vanderbilt Ave., #281
Brooklyn, NY 11238

      /s/ Brigham J. Bowen           
Brigham J. Bowen
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

                                                                                 
CHRISTOPHER EARL STRUNK,
                              

Plaintiff,          
                               
v.                            Case No. 1:08-CV-02234 (RJL)
                               
U.S. DEPARTMENT OF STATE,
U.S. DEPARTMENT OF HOMELAND
SECURITY,

Defendants.  
                                                                        

[PROPOSED] ORDER
[#__]

Before the Court is Defendants’ Partial Motion to Dismiss Plaintiff’s Amended

Complaint.  For the reasons set forth therein, the Court GRANTS Defendants’ motion.  All

claims regarding records concerning or regarding President Barack H. Obama are hereby

DISMISSED WITH PREJUDICE. 

SO ORDERED. 

  

___________________________
April __, 2009 RICHARD J. LEON

United States District Judge
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