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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOSEPH ARPAIO,

Plaintiff,
Civil Action No. 14-01966 (BAH)
V.
Judge Beryl A. Howell
BARACK H. OBAMA, President, United
States in his offiail capacity, et al.

Defendant.

MEMORANDUM OPINION

The plaintiff, the elected Sh#rof Maricopa County, bringsuit against the President of
the United States, and other Federal officialeging that certain immigration policies
announced by the President in a nationwide address on November 20, 2014 are unconstitutional,
otherwise illegal, and should be stopped from going into effée&Pl.’s Mot. Prelim. Inj.

(“Pl.’s Mot.”), ECF No. 7. The @lintiff's suit raises importarquestions regarding the nation’s
immigration policies, which affect the lives of millions of individuals and their families. The
wisdom and legality of thegmlicies deserve careful anglasoned consideration. As the
Supreme Court recently explath€[T]he sound exercise @fational power over immigration
depends on the [Nation] meeting its responsibibtipase its law on a patal will informed by
searching, thoughtful, rational civic discoursdfizona v. United State432 S.Ct. 2492, 2510
(2012).

The key question in this case, howevamcerns the appropriate forum feherethis
national conversation should occur. The doctrine of standing, in both its constitutional and
prudential formulations, concerns itself witthe proper—and propéy limited—role of the

courts in a democratic society.Bennett v. Speab20 U.S. 154, 162 (1997) (quotiMgarth v.
1
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Seldin 422 U.S. 490, 498 (1975)). Standing “enstinas$ [courts] act as judges, and do not
engage in policymaking properly lat elected representativedfollingsworth v. Perry133 S.
Ct. 2652, 2659 (2013).

The refusal to adjudicate a claim shontut be confused with abdicating the
responsibility of judicial review “Proper regard for the compl@ature of ouconstitutional
structure requires neither that the Judicial Brashrink from a confroation with the other two
coequal branches of the Federal Governmemtthat it hospitably accept for adjudication
claims of constitutional violatn by other branches of government where the claimant has not
suffered cognizable injury.Valley Forge Christian College v. Americans United for Separation
of Church & State454 U.S. 464, 474 (1982). A court stuefrain “from passing upon the
constitutionality of an act [of the representatbranches], unless obliged to do so in the proper
performance of our judicial function, when the question is raised by a party whose interests
entitle him to raise it.”’Id. (quotingBlair v. United States250 U.S. 273, 279 (1919)) (alteration
in original). Ultimately, “[i]t isthe role of courts to provide relief to claimants . . . who have
suffered, or will imminently suffer, actual harihjs not the role of courts, but that of the
political branches, to shape thatitutions of government in such fashion as to comply with the
laws and the Constitution.Lewis v. Casgys18 U.S. 343, 349 (1996).

Concerns over the judicialloare heightened when thssiuie before the court involves,
as here, enforcement of the immigration lavkis subject raises tretakes of, among other
factors, “immediate human concerns” and “polityices that bear on this Nation’s international
relations.” Arizona v. United State432 S.Ct. at 2499. “[O]ur Constitution places such
sensitive immigration and economic judgments sgjyan the hands of the Political Branches,

not the courts.”Fogo de Chao (Holdings) Inc. v. U.S. Dep’t of Homeland,Sé®. F.3d 1127,



1151 n.10 (D.C. Cir. 2014%¥ee also United States v. Valenzuela-Be#a8 U.S. 858, 864
(1982) (“The power to regulatemmigration—an attribute ofavereignty essential to the
preservation of any nation—has been entrusted by the Consttitiloa political branches of
the Federal Government.”).

The role of the Judiciary is to resolve easnd controversiesqperly brought by parties
with a concrete and particulaed injury— not to engage policymaking better left to the
political branches. The plaintiff's case raiseparant questions regamdj the impact of illegal
immigration on this Nation, but the questionsoamit to generalized grievances which are not
proper for the Judiciary to address. For thearagxplained in more detail below, the plaintiff
lacks standing to bring this challenge to tleastitutionality and legality of the immigration
policies at issue. Accordinglthe plaintiff's motion for a pidéminary injunction, ECF No. 7, is
denied and the defendants’ motion to dismisddok of subject matter jurisdiction, ECF Nos.
13, 15, is granted.

. BACKGROUND

A. Executive Enforcement of Immigration Laws

The Immigration and Nationality Act (“INA”)¢odified as amended at 8 U.S.C. § 1#01
seq, establishes a comprehensive statutory schbatggoverns immigratn and naturalization.
The INA establishes categories of immigrants who are inadmissible to the United States in the
first instancesee8 U.S.C. § 1182, and immigrants whe aubject to removal from the United

States once hersee8 U.S.C. § 1227. Under the INA, “[a]liens may be removed if they were

! The plaintiff filed a motion for preliminary injunction at ECF No. 6 and an amended, eatraction for
preliminary injunction at ECF No. 7. Plaintiff's counserified at the motions hearing that the latter filed motion
is the operative motion. See Rough Transcript of Predirgimjunction Hearing (Dec. 22014) (“Hrg. Tr.”) at 3—
4. Consequently, the plaintiff's motion for preliminary injunction docketed at ECI6 Modenied as moot.
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inadmissible at the time of entry, have been conviofezbrtain crimes, ameet other criteria set
by federal law.” Arizong 132 S.Ct. at 2499 (citing 8 U.S.C. § 1227).

The Secretary of the Department of Héanel Security (“DHS”) is “charged with the
administration and enforcement of [the INA] adtother laws relating to the immigration and
naturalization of aliens 8 U.S.C. § 1103(a)(1). Althougtharged with enforcement of the
statutory scheme, “[a]n agency generally cannoagainst each technicalokation of the statute
it is charged with enforcingHeckler v. Chaneyd70 U.S. 821, 831-32 (1985), and indeed “[a]
principal feature of the removal systenthie broad discretion exercised by immigration
officials.” Arizong 132 S.Ct. at 2499. Thus, to enable tphroper ordering of its priorities,”
Heckler, 470 U.S. at 832, and the marshalling of extasburces to addre®se priorities, the
INA provides the Secretary of DH&th the authority to “establssuch regulations; . . . issue
such instructions; and perform such other asthe deems necessary for carrying out his
authority under [the INA].” 8 U.S.C. § 1103(a)(JFyurther, the Secretary of DHS is specifically
charged with “establishing natidrienmigration enforcement policiemd priorities,” 6 U.S.C. §
202(5), to ensure that DHS’s limited resourceseapended in pursuit of its highest priorities in
national security, bordeesurity, and public safety.

The context in which the immigration lawee enforced bears out the need for such
prioritization. DHS estimates that apgimmately 11.3 million undocumented immigrants
residing in the United States are potentiallyiblgyfor removal. Pl.’s Mot., Ex. B (Karl
Thompson, Memorandum Opinion for the Sec’Haimeland Security and the Counsel to the
PresidentDHS’s Authority to Prioritize Removal Gfertain Aliens Unlawfully Present in the
United States and to Defer Removal of Otlar,(Nov. 19, 2014) (“OLC Opinion™)) at 1, ECF

No. 7-2. Of those, DHS estimates that therany has the resources to remove fewer than



400,000 undocumented immigrantsl. In addition, DHS facesdditional challenges including:
demographic shifts resulting in increased sdst managing and deterring unauthorized border
crossings; increased complexityremoving aliens; congressionatelitives to prioritize recent
border crossers and serious criminals; aedilmanitarian and s@ticonsequences of
separating familiesSeeOLC Opinion at 11; Defs.” Mem. @p. Pl.’s Mot. Prelim. Inj. (“Defs.’
Mem.”), Ex. 21 Challenges at the Border: Exanmg the Causes, Consequences, and
Responses to the Rise in Apprehensions é&ol¢hern Border: Hearing Before the S. Comm.
on Homeland Security and Governmental Affalrsd" Cong. (2014) (statement of Craig Fugate,
Administrator, Federal Emergency Managmnt Agency, et al.)), ECF No. 13-Zke alsdefs.’
Mem. at 1.

To confront these challengdbe executive branch has longed an enforcement tool
known as “deferred action” to implement enforespolicies and prioritee as authorized by
statute.See6 U.S.C. § 202(5). Defieed action is simply a decision by an enforcement agency
not to seek enforcement of a given statutory gulaory violation for a limited period of time.

In the context of the immigration laws, defergadion represents a decision by DHS not to seek
the removal of an alien for a set period of tinhe this sense, eligibility for deferred action
represents an acknowledgmerdttthose qualifyingndividuals are the l@est priority for
enforcement. Under long-existing regubais, undocumented immigrants granted deferred
action may apply for authorizatida work in the United StatesSee8 C.F.R. § 274a.12(c)(14).
These regulations were promulgated pursuatitédmmigration Reform and Control Act of
1986 and have been in effect, as amended, since B ontrol of Employment of Aliens, 52
Fed. Reg. 16216 (1987). Deferred action does noecamfy immigration ocitizenship status

or establish any enforceable légght to remain in the United States and, consequently, may be



canceled at any timeSee Reno v. Am.-Arab Anti-Discrimination Cons25 U.S. 471, 483
(1999) (“At each stage, the Executive hasmdison to abandon the endeavor . . . .").

For almost twenty years, the use of deferred action programs has been a staple of
immigration enforcement. The executive brahels previously implemented deferred action
programs for certain limited categesiof aliens, including: cetin victims of domestic abuse
committed by United States citizens and Lawful Permanent Resfdentsns of human
trafficking and certain other criméstudents affected by Hurricane Katrihajdows and
widowers of U.S. citizen3and certain aliens broughtttee United States as childrén.

Programs similar to deferred action have been used extensively by the executive branch for an

even longer period of time.

2 Defs.” Mem., Ex. 7 (Memorandum for Regional Directoralet from Paul W. Virtue, Acting Executive Associate
Commissioner, INSSupplemental Guidance on Battered Alien Self-Petitioning Process and Relatedissues
(May 6, 1997)), ECF No. 13-7.

% Defs.” Mem., Ex. 8 (Memorandum for Michael Aedtson, Executive Assoa@a€ommissioner, INS, from

Michael D. Cronin, Acting Executé&szAssociate Commissioner, IN&ictims of Trafficking and Violence Protection
Act of 2000 (VTVPA) Policy Memorandd#2—"T” and “U” Nonimmigrant Visasat 2 (Aug. 30, 2001)), ECF No.
13-8.

“ Defs.” Mem., Ex. 9 (USCISnterim Relief for Certain Foreign Academic Students Adversely Affected by
Hurricane Katrina: Frequently Asked Questions (FA&)1 (Nov. 25, 2005)), ECRo. 13-9 (“Since the Notice
does not cover Katrina-impacted foreign academic students who have failed to maintain their Fsustatus,
persons, and their F-2 dependents, may request a grant of deferred action and short term emplogneitcaut
based on economic necessity.”).

® Defs.” Mem., Ex. 10 (Memorandum for Field LeadépslUSCIS, from Donald Neufeld, Acting Associate
Director, USCISGuidance Regarding Survivirgpouses of Deceased UCHizens and Their Childreat 1 (Sept.

4, 2009)), ECF No. 13-10.

® This is the DACA program challenged by the plaintBeePl.’s Mot., Ex. A (Memorandum for David Aguilar,
Acting Commissioner, CBP, et al., from Janet Napolitano, Secretary, B¢ Exercising Prosecutorial Discretion
with Respect to Individuals Who Came to the United States as Chaldte (June 15, 2012)), ECF No. 6-1.

" In the 1970's through the 1990’s, programs similar to deferred action were used to defmmesaift against
undocumented immigrants who were awaiting approval of certain professionakeséasnited States ex rel. Parco
v. Morris, 426 F. Supp. 976, 979-81 (E.D. Pa. 1977), certain nurses eligible for H-Ise®ésluntary Departure
for Out-of-Status Nonimmigrant H-1 Nursd8 Fed. Reg. 2776, 2776 (Jan 19, 1978); nationals of certain
designated foreign statesgeDefs.” Mem., Ex. 5oore, Charlotte J.Cong. Research SeriReview of U.S.
Refugee Resettlement Programs and Polaig-14 (1980)), ECF No. 13-5; and spouses and children of aliens
who had been granted legal status under the Immigration Reform and Control Act cfekB&s.” Mem., Ex. 6
(Memorandum for Regional Commissioners, INS, from Gene McNary, CommissioneEdM8y Fairness:
Guidelines for Voluntary Departure under 8 CFR 242.5 for the Ineligible Spouses and Children of Legalized Aliens
(Feb. 2, 1990)), ECF No. 13-6.



Congress has acquiesced to, and even endorsed the dstewrtd action on removal of
undocumented immigrants by the executive branch on multiple occasions. For example, in 2000,
Congress expanded the deferred action program for certain victims of domestic abuse, permitting
children over the age of twenty-one to be “eligible for deteaetion and work authorization.”

8 U.S.C. § 1154(a)(1)(D)()(1), (1Y Similarly, in 2008, Congress thwrized the DHS to “grant
... an administrative stay of a final orderemoval’ to individuals who could make an initial
showing that they were eligible for a visavatims of human traftiking and certain other
crimes. See8 U.S.C. § 1227(d)(1). Cormps specifically noted that “fi¢ denial of a request for
an administrative stay of removal . . . shall piclude the alien from applying for . . . deferred
action.” See8 U.S.C. § 1227(d)(2)In Division B to theEmergency Supplemental
Appropriations Act for Defense, the GloMar on Terror, and Tsunami Relief, 2005, known by
its short title of the REAL ID Act of 2005, Congeprovided that state-issued driver’s licenses
were acceptable for federal purposes only ifsta¢e verifies that an applicant maintains
evidence of lawful status, which includes ende of “approved defieed action status.See

Pub. L. No. 109-13, div. B, 119 Stat. 231, 302 (20@bylified at 49 U.S.C. § 30301 note).

B. Challenged Immigration Programs

Against this lengthy historicaécord of the use of deferredtion as a tool to carry out
“national immigration enforcement policies andébpities,” 6 U.S.C. § 202(5), the executive
branch has more recently employed this tool ieetprograms, which the plaintiff challenges as
unconstitutional or otherwise in violation of tAdministrative Procedure Act. Specifically, the
plaintiff challenges a June 15, 2012 program—knas Deferred Action for Childhood Arrivals
(“DACA"Y»—whose guidance is outlined in a memorandum by the former DHS Secretary entitled

“Exercising Prosecutorial Discreti with Respect to Individual&ho Came to the United States



as Children.” DACA permits, on a case-by-casedaferred action on removal for a period of
two years for undocumented immigrants that:af®E) under the age of 31 as of June 15, 2012; (2)
were under the age of 16 at thediof arrival in the United State@) have continuously resided
in the United States for at least five yearsiediately preceding Jun®,12012; (4) were present
in the United States on June 15, 2012; (5) aseiool, have graduated from high school, have
obtained a general education depenent certificate, or have been honorably discharged from
the Coast Guard or the Armed Forces of the Uriiiades; and (6) have no¢en convicted of a
felony offense, a significant misdemeanor ofegrmaultiple misdemeanor offenses, or otherwise
pose no threat to the nationaksirity or public safety.SeePl.’s Mot., Ex. A (Memorandum

from Janet Napolitano, Secretary, Departmeriaineland Security, to David V. Aguilar,

Acting Commissioner, U.S. Custemnand Border Protection, et dxercising Prosecutorial
Discretion with Respect to Individualshe/Came to the United States as Childféune 15,
2012)), at 1-2 , ECF No. 7-1.

The other two programs challenged by themnilff are outlined in a memorandum by the
current DHS Secretary entitled “Exercising Prosecal Discretion withRespect to Individuals
Who Came to the United States as Children aitidl Respect to Certaimdividuals Who Are the
Parents of U.S. Citizens or PermanensiBents.” The memorandum revised the DACA
program (“2014 DACA Revisins”) and also created a new pramgrthat established guidelines
for the request of deferred action by the parents of U.S. Citizens or Lawful Permanent Residents
(“DAPA"). SeePl.’s Mot., Ex. D (Memorandum froeh Charles Johnson, Secretary,
Department of Homeland Security, to LeRadriguez, Director, U.S. Citizenship and
Immigration Services, et aExercising Prosecutorial Discreth with Respect to Individuals

Who Came to the United States as Children aitidl Respect to Certailmdividuals Who Are the



Parents of U.S. Citizens or Permanent Residétsember 20, 2014) (“2014 Guidance
Memorandum”)), ECF No. 7-4.

The principal features of the 2014 DACA Reuwiss include: (1) reoval of the age cap
of 31 so that individuals may request defdragtion under DACA regardless of their current
age, as long as they entered the United Stafesdathe age of 16; (2) eéension of the period of
deferred action from two years to three years; and (3) adjusthtr relevant date by which
an individual must have been in the Unit&dtes from June 15, 2007 to January 1, 2036e
2014 Guidance Memorandum at 3—4.

DAPA permits, on a case-by-case basis, defeaotidn on removal foa period of three
years for illegal aliens who are parents of WiSzens and Lawful Permanent Residents. To be
considered for deferred action under DAPA, ragividual must meet the following guidelines:
(1) have, as of November 20, 2014, a son or daugliteris a U.S. citizen or Lawful Permanent
Resident; (2) have continuously resided inWimted States since before January 1, 2010; (3)
have been physically presentthe United States on Novemlid, 2014 and at the time of
making a request for deferred action with U.8izEnship and Immigration Services; (4) have
no lawful status as of November 20, 2014;r(6t fall within one of the categories of
enforcement priorities set forth in additional agency guidefirses] (6) present no other factors

that, in the exercise of discretion, make grant of deferredction inappropriateld.

8 In a November 20, 2014 Memorandum entitled “Policies for the Apprehension, Detertti®emoval of
Undocumented Immigrants,” the Seargtof DHS set forth three categor@fsundocumented imigrants who are
considered to be priorities for removal. The first catgg@presenting the highest priority for civil immigration
authorities, concerns undocumented immigrants who egatthto national security, border security, and public
safety. The second category, repréisgrthe second-highest priority for civil immigration authorities, concerns
undocumented immigrants who has@nmmitted certain misdemeanors ec&ntly committed certain immigration
violations. The third category, representing the third-tsghdority for civil immigration authorities, concerns
undocumented immigrants who have been issued a final order of removal on or after JanuarySeeRI14.
Mot., Ex. F (Memorandum from Jeh Charles Johnson, Secretary, Department of Homeland SecudtyatoSh
Winkowski, Acting Director, U.S. Immigttion and Customs Enforcement, etRblicies for the Apprehension,

9



C. Procedural Background

On November 20, 2014, in a televised addré’resident Barack Obama announced the
principal features of the most recentateed action programs, namely, the 2014 DACA
Revisions and DAPA. On the same day, the pifaiiled this action seeking invalidation of
these two programs as well as DACA, whicld lb@en announced ovievo years earlier.
Although the plaintiffs Complaint referencegeeliminary injunction, the plaintiff did not
formally or separately move for a preliminamunction, as required by the Local Civil Rules of
this Court, until December 4, 201&eePl.’'s Mot.; Local Civ. R. 65.1; Minute Order (Nov. 24,
2014).

In accordance with the Local Rules govampreliminary injunctions—which permit a
defendant seven days to respond to a motioprliminary injunctioronce served—the Court
ordered the defendants to respond to theafifes motion for preliminary injunction by
December 15, 2014. Ordinarily, the Local Rulekenao provision for a reply brief in a motion
for preliminary injunction and the Court did not initially permit a reply brief in this cSee.
Local Civ. R. 65.1. In opposition to the motion for preliminary injunction, the defendants argued
that the plaintiff lacked staling to bring this suit and reggted dismissal of the suiSeeDefs.’
Mem. at 14. The defendants subsequentlydattkie Court to construe this opposition as a
motion to dismiss for lack afubject matter jurisdictionSeeNotice, ECF No. 15. Due to the
dispositive nature of the defendginbbjection, and to ensure faiseto all the paies, the Court
afforded the plaintiff the opportunity to subraitesponse to the defendants’ objections. In
addition, the Court permitted the plaintiff to fdesupplemental declaration in support of his

standing to bring suit. Th@ourt heard argument from both parties on December 22, 2014.

Detention and Removal of Undocumented Immigrésds’ember 20, 2014)) at 3—4 , ECF No. 7-6. The plaintiff
does not challenge the guidelines set forth in this memoran8eetrg. Tr. at 11.
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Now pending before the Court is the pldirgimotion for a preliminary injunction and
the defendants’ motion to dismiss for lack objget matter jurisdiction, psuant to Federal Rule
of Civil Procedure 12(b)(1).

1. LEGAL STANDARD

A. Preliminary Injunction

“A plaintiff seeking a preliminary injunctiomust establish [1] that he is likely to
succeed on the merits, [2] that he is likel\stdfer irreparable harm in the absence of
preliminary relief, [3] that the balance of equities tips in his favor, and [4] that an injunction is in
the public interest.”Abdullah v. Obamaz53 F.3d 193, 197 (D.C. Cir. 2014) (quotiigmer v.
Obama 742 F.3d 1023, 1038 (D.C. Cir. 2014) (quotBtwerley v. Sebeliué44 F.3d 388, 392
(D.C. Cir. 2011))). A preliminary injunction “i@n extraordinary and drastic remedy, one that
should not be granted unless the moviayta clear showingcarries the burden of persuasion.”
Mazurek v. Armstrond20 U.S. 968, 972 (1997) (quotingALC. Wright, A. Miller, & M.

Kane, Federal Practice and Procedure § 2948 281995)) (emphasis in original). The Supreme
Court repeated this caution\Winter v. Natural Resources Defense Coyridb U.S. 7 (2008),
stating that “[a] preliminary injunction is axtraordinary remedy nevawarded as of right;d.

at 24, and, again, that “injunctive relief aseatraordinary remedy that may only be awarded
upon a clear showing that the plaffhis entitled to such relief,id. at 22.

Authority can be found in this Circuit foreglso-called “sliding scale” approach to
evaluating the four preliminary injunction facdpsuch that “a strorghowing on one factor
could make up for a weaker showing on anoth&herley 644 F.3d at 392In particular, even
if the plaintiff only “raise[s] a seriosilegal question on the merits,” rather than a likelihood of

success on the merits, a strong showing on aktbf the other factoreay warrant entry of

11



injunctive relief. Id. at 398;see als®avis v. Pension Ben. Guar. Corp71 F.3d 1288, 1292
(D.C. Cir. 2009) (“[I]f the movant makes a veryastg showing of irrepalkde harm and there is
no substantial harm to the non-movant, thenreespondingly lower standard can be applied for
likelihood of success.”Wash. Metro. Area Transit Comm’n v. Holiday Tours,,|I669 F.2d
841, 843 (D.C. Cir. 1977) (“[A] court, when coafited with a case in which the other three
factors strongly favor interim relief may exercitediscretion to grant stay if the movant has
made a substantial case on the merits.”).

At the same time, the D.C. Circuit hakaowledged that the Sugime Court’s decision
in Winter*“could be read to create a more demagdburden than the sliding-scale analysis
requires.” Sherley 644 F.3d at 392 (internal quotations omittedj.deed, inWinter, the
majority of the Supreme Courtwersed a grant of janctive relief, finding that the standard
applied by the Ninth Circuit wasdb lenient” in allowing injunctie relief on the “possibility” of
irreparable injury, rather than its likelihoowinter, 555 U.S. at 22see alsdPerry v. Perez132
S. Ct. 934, 942 (2012) (“Plaintiffs seeking a prahary injunction of a statute must normally
demonstrate that they are likely to succeed emibrits of their challenge to that law.”).

In Aamer v. Obamahe D.C. Circuit declined to opiradout the continued viability of
the “sliding scale” analysis of the four prelimiganjunction factors, statg that it “remains an
open question whether the ‘likelihood of susEdactor is ‘an independent, free-standing
requirement,” or whether, in cases wheredtier three factors singly favor issuing an
injunction, a plaintiff need onlyaise a ‘serious legal questiamm the merits.” 742 F.3d at 1043;
see also Am. Meat Inst. v. U.S. Db Agric, 746 F.3d 1065, 1074 (D.C. Cir. 2014) (“This

circuit has repeatedly declined to take sides in a circuit split on the question of whether

® The plaintiff, in his briefing, notes only the sliding-scale analysis and ignores the voluminous case law describing
the uncertainty regarding the continued viabilityhe# sliding-scale analysis in this CircueePl.’s Mot. at 11.
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likelihood of success on the merits is a freestanthreshold requirement to issuance of a
preliminary injunction. . . . Weeed not take sides today.”).

Under either approach, a court may rssuie “a preliminary injunction based only on a
possibility of irreparable harm . [since] injunctive relief [i]s an extraordinary remedy that may
only be awarded upon a clear shiogvthat the plaintiff is etitled to such relief.”Winter, 555
U.S. at 22; se also In re Navy Chaplaincy38 F.3d 425, 428 (D.C. Cir. 2013) (requiring proof
that all four prongs of prelimary injunction standard be metfbee injunctive relief can be
issued). Thus, the plaintiff bears the burdepearsuasion on all foypreliminary injunction
factors in order to secureduan “extraordinary remedy.”

B. Motion to Dismissfor Lack of Subject Matter Jurisdiction

“Federal courts are courts of limitedrisdiction,” possesag ‘only that power
authorized by Constitution and statuteéstunn v. Minton133 S. Ct. 1059, 1064 (2013) (quoting
Kokkonen v. Guardian Life Ins. Co. of A1l U.S. 375, 377 (1994)).deed, federal courts are
“forbidden . . . from acting beyond our authoritidétworkIP, LLC v. FCC548 F.3d 116, 120
(D.C. Cir. 2008), and, therefore, have “anrafiative obligation ‘taconsider whether the
constitutional and statutory authorgyist for us to hear each disputeldmes Madison Ltd. by
Hecht v. Ludwig82 F.3d 1085, 1092 (D.C. Cir. 1996) (quotHigrbert v. National Academy of
Sciences974 F.2d 192, 196 (D.C. Cir. 1992)). Abssubject matter jurisdtion over a case,
the court must dismiss iArbaugh v. Y&H Corp 546 U.S. 500, 514 (2006)eb. R.Civ. P.
12(h)(3).

When considering a motion to dismiss under Riléb)(1), the court must accept as true

111

all uncontroverted material factual allegati@asitained in the comgilat and “‘construe the

complaint liberally, granting plaiiit the benefit of all inferences that can be derived from the
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facts alleged’ and upon such facts determine jurisdictional questigns.’Nat'l Ins. Co. v.
FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011) (quotirigpmas v. Principi394 F.3d 970, 972
(D.C. Cir. 2005) (quotingarr v. Clinton 370 F.3d 1196, 1199 (D.C. Cir. 2004))). The court
need not accept inferences drawn by the pfgihbwever, if those inferences are unsupported
by facts alleged in the complaint@amount merely to legal conclusioi&ee Browning v.
Clinton, 292 F.3d 235, 242 (D.C. Cir. 2002). Moreoverevaluating subject matter jurisdiction,
the court, when necessary, may “undertake anpgaddent investigation to assure itself of its
own subject matter jurisdiction,3ettles v. United States Parole Comm20 F.3d 1098, 1107-
1108 (D.C. Cir. 2005) (quotingaase v. Session835 F.2d 902, 908 (D.C. Cir. 1987), and
consider facts developed in the record beyond the compthiriee also Herbert v. National
Academy of Science874 F.2d 192, 197 (D.C. Cir. 1992) (irsplosing of motion to dismiss for
lack of subject matter jurisdiction, “whereasssary, the court may consider the complaint
supplemented by undisputed facts evidencdberrecord, or the complaint supplemented by
undisputed facts plus the court's resolution of disputed facdlignce for Democracy v. FEC
362 F. Supp. 2d 138, 142 (D.D.C. 2005).

The burden of establishing any jurisdictionaitfato support the exercise of the subject
matter jurisdiction rests on the plaintiféee Hertz Corp. v. Frien&59 U.S. 77, 96-97 (2010);
Thomson v. GaskjlB15 U.S. 442, 446 (1942Yloms Against Mercury v. FQA83 F.3d 824,
828 (D.C. Cir. 2007).
1.  DISCUSSION

The plaintiff concedes, as he must, the and other similarly situated state law
enforcement and other officials have no authotity&nforce the immigration laws of the United

States. Compl. at 19ee also Arizonal32 S. Ct. at 2507. Nonetheless, the plaintiff seeks to
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alter federal enforceméepolicy by asking the Court to haliree federal imngration programs
that have the over-arching purpose abptizing federal enforcement effortSeeArizona,132
S. Ct. at 2499 (noting that “[@}incipal feature of the removal system is the broad discretion
exercised by immigration officials,” who “as amtial matter, must decide whether it makes
sense to pursue removal at all.”). The plairdiffiability to enforce féeral immigration law is
integrally related to the central question irstbase: Whether the plaintiff has standing to
demand changes to the “broad discretion” grafeddral officials regarding removal. Despite
the consequences of unlawful immigratiorMaricopa County, the plaintiff cannot meet the
requirements for standirtg bring this suit.

A. The Plaintiff Lacks Standing

Article 11l of the Constitution restricts the power of federal courts to hear only “Cases”
and “Controversies.” “The doctrine of standing gives meaning to these constitutional limits by
‘identify[ing] those disputes wbh are appropriately resolvedtlugh the judicial process.”
Susan B. Anthony List v. Driehaud84 S. Ct. 2334, 2341 (2014) (alterations in original)
(quotingLujan v. Defendrs of Wildlife 504 U.S. 555, 560 (1992)). Indeed, “[n]o principle is
more fundamental to the judiciary’s propelerm our system of government than the
constitutional limitation on fedal-court jurisdiction to actual cases or controversies.”
DaimlerChrysler Corp. v. Cun®47 U.S. 332, 341 (2006) (alterts in original) (internal
guotations omitted).

The Supreme Court has explained, “the irréolecconstitutional minimum of standing
contains three elementsDefenders of Wildlife504 U.S. at 560. Firdhe plaintiff must have
suffered an “injury in fact,” i.e “an invasion of a legally protectéuterest which is (a) concrete

and particularized, and (b) actual or inmeant, not conjectural or hypotheticald. (citations
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and internal quotation marks omitted). Seconelieghmust be “a causal connection between the
injury and the conduct complainefl” i.e., the injury alleged nst be fairly traceable to the
challenged action of the defendafd. Finally, it must be “likely” that the complained-of injury
will be “redressed by a favorable decision” of the coldt.at 561. In short, “[tlhe plaintiff must
have suffered or be imminentlyrdatened with a concrete and pararized ‘injury in fact’ that
is fairly traceable to the challenged actiorthed defendant and liketo be redressed by a
favorable judicial decisionlexmark Int'l, Inc. v. Stad Control Components, Incl34 S. Ct.
1377, 1386 (2014). Likewise, when daetory or injunctive relief isought—relief the plaintiff
seeks here—a plaintiff “must show he is sufigran ongoing injury or faces immediate threat
of [future] injury.” Dearth v. Holdey 641 F.3d 499, 501 (D.C. Cir. 2011) (citiGgy of Los
Angeles v. Lyongl61 U.S. 95, 105 (1983)).

The plaintiff fails to meet any of the threeements of constituwinal standing. Each of
these requirements is addressedatimbelow.

1 Injury in Fact

At the outset, the plaintiff's Complaint and motion for preliminary injunction fail to
identify whether the plaintiff is bringing suit inshindividual capacity oin his official capacity
as the elected Sheriff of Maricopa CoungompareCompl. I 3 (noting onlyhat “[t]he Plaintiff
Joe Arpaio is the elected Sheriff dfaricopa County, State of Arizonatyjth I 8 (detailing that
each defendant was being sued “in their individural official capacities”).The Court clarified
during oral argument that the plaintiff is bringingtsn both his personalral official capacities.
Hrg. Tr. at 5. Regardless of whether the plaimifuing in his individuabr official capacity, or
both, the plaintiff cannot demonstrate a cognizable injury from the challenged deferred action

programs.
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a) Personal Capacity

The law is well-settled that dinarily, “private persons ...have no judicially cognizable
interest in procuring enforcementtbile immigration laws . . . .'Sure-Tan, Inc. v. N.L.R.B467
U.S. 883, 897 (1984) (citinginda R.S. v. Richard D410 U.S. 614, 619 (1973)). This is merely
the application of the long-standing principle taailaintiff “raising onlya generally available
grievance about government—claiming only harrhigoand every citizen’s interest in proper
application of the Constitution and laws, and segkelief that no more directly and tangibly
benefits him than it does the pubditlarge—does not state an Algidll case or controversy.”
Hollingsworth v. Perry133 S. Ct. 2652, 2662 (2013) (quotibgfenders of Wildlife504 U.S. at
573-74). As aresult, a plaintiffho seeks to vindicate only thergeal interesin the proper
application of the Constitution and laws does not suffer the type of direct, concrete and tangible
harm that confers standing and warrants the exeofigeisdiction. Yet, this is the type of suit
the plaintiff attempts to Ibmg in his personal capacityseeSupp. Decl. of Sheriff Joe Arpaio 3
(“PL.’s Supp. Decl.”), ECF No. 20-I'By this lawsuit, | am seeking to have the President and the
other Defendants obey the U.S. Constituaod the immigration laws . . . .").

The plaintiff does offer one additiorthkory, however, in support of his claim of

injury in his individual capacgit The plaintiff cites press reports and press releases from his own
office that undocumented immigrants have ¢teg him for assassination as a result of the
plaintiff's “widely known stae on illegal immigration.”SeePress Release, Bomb Threats
against Sheriff Arpaio and Office on Upsurge as Another Suspect is Indicted, Maricopa County
Sheriff's Office (August 21, 2013) (“Threats PresdeRee”), ECF No. 21-1. Such threats are
deplorable and offensive to tkatire justice system. Nevkdless, these allegations cannot

confer standing on the plaintiff ims individual capacity in thisase. In requesting injunctive
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relief, the plaintiff “must show he is suffering angoing injury or faces an immediate threat of
[future] injury.” Dearth 641 F.3d at 501. The plaintiff hpeesented no evidence that these
threats are ongoing. “Past exposure to illegaldtt does not in itself show a present case or
controversy regarding injunctive relief .if unaccompanied by any continuing, present adverse
effects.” Defenders of Wildlife504 U.S. at 564 (quotingos Angeles v. Lyond61 U.S. 95,

102 (1983) (quotin@’Shea v. Littleton414 U.S. 488, 495-96 (1974))).

Moreover, as will be discussed in detail vel@ven an ongoing thrett the plaintiff by
undocumented immigrants would not provide pheentiff with standing to challenge the
deferred action programs at issuéhe plaintiff must not only showhat he is injured, but that
the plaintiff's injury is fairlytraceable to the challenged deéel action programs and that the
injury is capable of redress by this Court in this action. plamtiff cannot meet this showing.
The challenge deferred action programs did not céngsthreats to the plaintiff's life. Rather,
criminal action by third-parties nbefore the court caused the theetat the plaintiff. Moreover,
according to the plaintiff's presslease, the alleged assassins were motivated by the plaintiff's
“widely known stance on illegal immigrationg’ stance pre-exisig this case and these
challenged programsSeeThreats Press Release. Furthermaneinjunction in this case would
do nothing either to alter the plaifis views on “illegal immigraton” or to redress the targeting
of the plaintiff resulting from his “widely knowstance on illegal immigration.” This dooms the
plaintiff's standing to bring tis suit in his personal capacig an ordinary citizen.

b) Official Capacity
Even if the plaintiff can circumvent thebmitations by bringing suit in his official

capacity as Sheriff of Maricopa Countyethlaintiff still lacks standing.
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The plaintiff claims that the challengééferred action programs, which provide
guidance to Federal law enforcement regagdhe removal or non-removal of undocumented
immigrants, inhibit his ability t@erform his official functios as the Sheriff of Maricopa
County. The plaintiff alleges thak is “adversely affected and harmed in his office’s finances,
workload, and interference witheltonduct of his duties” as astdt of the “increases in the
influx of illegal aliens motivated by [these] pabs of offering amnesty.” Compl. { 27. As
support for this allegation, he alleges that “elgrece has proven as an empirical fact that
millions more illegal aliens will be attracted irttee border states of the United States, regardless
of the specific details” of the allenged policies. Compl. {1 3@he plaintiff further alleges that,
“the experiences and records of the Sheriff’s office show that many illegal aliens . . . are repeat
offenders, such that Plaintiff Arpaio’s deputieglather law enforcementfials have arrested
the same illegal aliens for various different crimes.” Compl. § 31. According to the plaintiff, the
“financial impact of illegal aéns in Maricopa County, Arizona was at least $9,293,619.96 in the
costs of holding illegal alienia the Sheriff's jails from February 1, 2014, through December 17,
2014, for those inmates flagged with INS ‘deta#n@ Pl.'s Reply Defs.” Opp. PIl.’s Mot.
Prelim. Inj. at 7 (“Pl.’s Reply”), ECF No. 19.

The plaintiff is correct that the regulation and impairment of a state officer’s official
functions may be sufficient to confer stamgli but only in certain limited circumstance3ee,
e.g, Lomont v. O’'Neil285 F.3d 9, 13-14 (D.C. Cir. 2002p{ding that a state Sheriff and
Police Chief had standing to challenge federal law permitting state police officials to provide
certifications relating to theansfer of certain firearmsfrraternal Order of the Police v. United
States 152 F.3d 998, 1001-02 (D.C. Cir. 1998). Yet, neittmmontnor Fraternal Order of the

Police support the plaintiff's argument fee as both cases concerneddhrect regulationof a
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state officer’s official duties. In contrashe challenged deferred action programs do not
regulate the official conduct the plaintiff but merelyegulate the conduct of federal
immigration officials in the exercisaf their official duties. Thusven if the plaintiff’s official
functions could be viewed as a “legally matied interest,” the challenged deferred action
programs do not amount to “an invasion” of timiérest in a manner that is “concrete and
particularized.” Defenders of Wildlife504 U.S. at 560. Indeed, itnet apparent exactly what
cognizable interest and injury the plaintiff cassert since, asdlplaintiff's Complaint
recognizes, the plaintiff has naykd authority to enforce thenmigration laws of the United
States.SeeCompl. at 19.

Ultimately, the plaintiff's standing argumenteces to a simple generalized grievance:
A Federal policy causes his aféi to expend resources in a marthat he deems suboptintal.
To accept such a broad interpretation of theryjnjequirement would permit nearly all state
officials to challenge a host of Federal lasimply because they disagree with how many—or
how few—~Federal resources are brought to bedocal interests. Ftunately, the standing
doctrine is not so limp. As the Supreme Chas repeatedly emphasized: “a plaintiff raising
only a generally available grievance about gowent—claiming only harm to his and every
citizen’s interest in [the] proper applicationtbe Constitution and laws, and seeking relief that

no more directly [or] tangibly benefits him thardoes the public darge—does not state an

10 Although prior case law has occasionally suggested tleaetglized grievances” should be analyzed as part of
prudential standing, the Supreme Court recently suggested that such concerns should bedcasgiddref Article

[l standing. See Lexmark Int’[134 S. Ct. at 1387 n.3 (“While we have at times grounded our reluctance to
entertain [suits concerning myeralized grievances] in the ‘counsels of mmick’ (albeit counsels ‘close(ly] relat[ed]

to the policies reflected in’ Article 1ll), we have since held that such suits do not present constitutional ‘cases’ or
‘controversies.” (internal citations omitted) (quotiNglley Forge Christian College v. Americans United for
Separation of Church and State, 454 U.S. 464, 475 (1982))). Although there is some dispute within this Circuit
as to whether prudential standing should be consideredlictional, there is no dispute that where the plaintiff
cannot meet the irreducible constitutional minimum of Article 1l standing, the court need not address whether the
plaintiff has prudential standingsee generally Grocery Mfrs. Ass’n v. EBA3 F.3d 169 (D.C. Cir. 2012).
Accordingly, the Court does not address whether prudential concerns prevent the plaim@ftaolishing

standing.
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Article Il case or controversy.”Lance v. Coffmarb49 U.S. 437, 439 (2007) (quotihgjan,

504 U.S. at 573kee alsdPl.’s Supp. Decl. T 3 (“By this\wesuit, | am seeking to have the
President and other Defendants obey the U.S.t@anen and the immigration laws . . . .”).
Simply put, a state official has not suffered gamnin fact to a legily cognizable interest
because a federal government program is antexjo@t produce an increase in that state’s
population and a concomitant increas¢hie need for the state’s resourc€4. Massachusetts v.
EPA 549 U.S. 497, 520-521 (2007) (finding standingMtassachusetts because of state’s
“gquasi-sovereign interests” relating to its “desogreserve its sovereign territory” not because
of the increase in state expéndes resulting from federal poy concerning global warming).

Moreover, the plaintiff's allegeinjury is largely speculativeThe plaintiff argues that
the challenged deferred action programs will create a “magnet” by attracting new undocumented
immigrants into Maricopa County, some of whamy commit crimes under Arizona law. Pl.’s
Mot. at 16—17seealsoPl.’s Mot., Ex. G, Decl. of ShdfiJoe Arpaio 1 7, 11-14, ECF No. 7-7.
Yet, the decision for any individual to migeais a complex decision with multiple factors,
including factors entirely outdé the United States’ contraliuch as social, economic and
political strife in a foreign count. The plaintiff reduces this aaplex process to a single factor:
the challenged deferred action programs.

Even drawing all inferences favor of the plaintiff, theerms of the challenged deferred
action programs do not support the plaintiff's tlyeoThe challenged deferred action programs
would have no impact amewimmigrants, as the guidancefidéng the programs makes clear
that these programs only apply to undocumented immigrants residing in the United States prior

to January 1, 2010. 2014 Guidance Memorandun dthus, it is speculative that a program,
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which does not apply to future immigrants, will nonetheless result in immigrants crossing the
border illegally into Maricopa County (amdther borders of this country).

The plaintiff has been unable to show ttred challenged deferred action programs have
interfered with his official duteas Sheriff in a manner that (&) concrete and particularized,
and (b) actual or imminent, not conjecturahgpothetical” and has thewak failed in his burden
to establish an injury in factDefenders of Wildlife504 U.S. at 560.

2. Causation and Redressability

The plaintiff's speculative injury is not the only infirmity in the plaintiff's standing
theory. A plaintiff must not only slw an “injury in fact,” but musalso show that the injury is
fairly traceable to the allegedly harmful condant that the relief sought by the plaintiff will
likely redress the injuryDefenders of Wildlife504 U.S. at 560. Two overarching principles
apply to the causation and redrdsbkty inquiry in this case.

First, this case involves tipirported “standing to challeng@n executive action] where
the direct cause of injuiig the independent action of . third part[ies].”Renal Physicians
Ass’nv. U.S. Dep't of Health & Human Servi89 F.3d 1267, 1269 (D.C. Cir. 2007). Indeed, it
is the actions taken by undocumented igmaints—migrating to Maricopa County and
committing crimes once there—that are purportedtydinect cause of the plaintiff's injury. As
will be discussed, however, “courts [only] occasionally find the elements of standing to be
satisfied in cases challenging governnmestton on the basis of third-party condudtat’|

Wrestling Coaches Ass’'n v. Dep'’t of EJU66 F.3d 930, 940 (D.C. Cir. 200%).

1 The plaintiff attempts to rely upon the doctrine of competitor standing to avoid the strict limitations imposed on
cases where the source of the plaintiff's harm is the indepeadtons of third parties. Yet, the cases on which the
plaintiff relies,see Mendoza v. Perezb4 F.3d 1002, 1012-14 (D.C. Cir. 2014pneywell Int'l Inc. v. EPA374

F.3d 1363, 1369 (D.C. Cir. 2004); awéhashington Alliance of Tech. Workers v. U.S. Dep’'t of Homeland®c.
14-cv-529, 2014 WL 6537464, at *4 (D.D.C. Nov. 21, 2014), do not support the plaintiff's standing argument in this
case. Standing was found in those cases because df@aiifdred an injury in fact “when an agency liftfed]

regulatory restrictions on their competitarsotherwise allow[edihcreased competition.Mendoza754 F.3d at
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Second, and relatedly, the programs challdrigethe plaintiff do not regulate the
plaintiff directly; rather, they regulate fedenmadmigration officials. As the Supreme Court has
made clear, “[w]hen . . . a pldiff's asserted injury arisefsom the government’s allegedly
unlawful regulation (or lack of regulation) sbmeone elsenuch more is needed” to confer
standing.Defenders of Wildlife504 U.S. at 562 (emphasis in original). When standing
“depends on the unfettered cha@agrvade by independent actors hefore the courts and whose
exercise of broad and legitimate discretion the courts cannot presume either to control or to
predict . . . it becomes the burden of the plHitdiadduce facts showing that those choices have
been or will be made in such manner as twlpce causation and permit resisability of injury.”
Id. (internal quotationsral citations omitted)see also id(“[W]hen the plaintiff is not himself
the object of the government action or inactiorthallenges, standing mot precluded, but it is
ordinarily ‘substantially more difficult’ to edbéish.” (internal quotation marks omitted)).

The Court first addresses the plaintiff's faguo show causation before discussing the
plaintiff's failure to denonstrate redressability.

a) Causation

The D.C. Circuit has identified “two categories of cases where standing exists to
challenge government action though the direct catisgury is the actin of a third party.”

Renal Physicians489 F.3d at 1275. “First, a federal caudy find that a party has standing to
challenge government action that permits or anittles third-party condud¢hat would otherwise

be illegal in the absence tife Government’s action.National Wrestling Coache866 F.3d at

1011 (quotind-a. Energy and Power Auth. v. FERT1 F.3d 364, 367 (D.C. Cir. 1998)). The doctrine of
competitor standing is not implicated in this case, as Hiptff's resources are not strained because he is forced to
compete with undocumesd immigrants in a limited miget. Moreover, the plainfitannot rely on a supposed
“procedural injury” because, sinceetplaintiff has no authority to enfie the Federal immigration laws, the

plaintiff cannot demonstrate the challenged deferredmmagtiograms “threaten[] [a] concrete interest” of the

plaintiff as opposed to an injury common to all members of the puldéndoza 754 F.3d at 1010.
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940. Importantly, in this category of cases,thallenged governmenbnduct must authorize
the specific third-partgonduct that causes the injuo the plaintiff. See Animal Legal Def.
Fund, Inc. v. Glickmanl54 F.3d 426, 440 (D.C. Cir. 1998) (“Supreme Court precedent
establishes that the causation requirementdastitutional standing is met when a plaintiff
demonstrates that the challenged agency aatitimorizes the conduct thategedly caused the
plaintiff's injuries . . . .”). In the present case, the challenged agency action—the ability to
exercise enforcement discretion to permieded action relating to certain undocumented
immigrants—does not authorize the conduct aldich the plaintiff complains. The
challenged deferred action programs authorize gremion officials toexercise discretion on
removal; they do not authorize new immigratiotoithe United States (let alone Maricopa
County); they do not authorize undocumentachigrants to commit crimes; and they do not
provide permanent status to any undocumented gmamis eligible to guy for deferred action
under any of the challenged programs. Contrathémlaintiff’'s assertin that a consequence of
the challenged programs will be an increasélegal conduct by undocumented immigrants and
an increase in costs to the Mapa County Sheriff's officethese programs may have the
opposite effect. The deferred action progranesdasigned to incorporate DHS’s enforcement
priorities and better focus federal enforcement on removing undocumented immigrants
committing felonies and serious misdemeatranes. Since the undocumented immigrants
engaging in criminal activity atle cause of the injuries complad about by the plaintiff, the
more focused federal effort to remove #éwdividuals may end up helping, rather than
exacerbating the harm to, the plaintiff.

Second, standing has been found “where thedgm@sent[s] substantial evidence of a

causal relationship between the government palicy the third-party awuct, leaving little
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doubt as to causation ancetlikelihood of redress.National Wrestling Coache866 F.3d at
941. This record is sparse regarding a lintkvieen the challenged deferred action programs and
the third-party conduct. Although the plaintiff has submitted numerous press releases and letters
to officials documenting Maricopa County’s ggle with illegal immigration along the southern
border, the plaintiff has submitted no evidesbewing that the challenged deferred action
programs are, or will be, the cause of theerharming the plaintiff or the increase in
immigration, much less “substaritevidence.” Indeed, the pitdiff severely undermines his
own argument by stating that “millions more illegaéak will be attracted into the border states
of the United Statesegardless of the specific detdilsf current executive branch immigration
policies. Compl. § 30 (emphasis added)th# details of the challenged deferred action
programs do not matter as to whether or not thefgfiawill suffer an injury, then the plaintiff's
injuries cannot be fairly traceable to these paogs. Similarly, the platiff observes that “the
Executive Branch is not deporting illegal aliemsany significant numbers” and that regardless
of the provision of deferred action programs “illegal aliens are very unlikely to be deported.”
Pl.’s Mot. at 12. Implicit in this observationtise plaintiff's admission #it regardless of the
challenged deferred action programs, the plairgtifikely to continue to suffer the claimed
injury.

In sum, the plaintiff has failed to demstrate that the cHahged deferred action
programs are the causeho$ alleged injury.

b) Redressability

Similar to the causation requirement, “it is ‘substantially more difficult’ for a petitioner to

establish redressability whereethlleged injury arises frothe government’s regulation of a

third party not before the court3pectrum Five LLC v. Fed. Commc’ns Comni%s8 F.3d 254,
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261 (D.C. Cir. 2014) (quotindlat’l Wrestling Coaches366 F.3d at 933%kee also Defenders of
Wildlife, 504 U.S. at 562. The plaintiff must allefgets that are “sufficient to demonstrate a
substantial likelihood that the tdiparty directly injuring the plaintiff would cease doing so as a
result of the relief the plaintiff soughtRenal Physicians489 F.3d at 1275. In other words, the
plaintiff must allege facts sufficient to demordé a substantial likelihood that, as a result of
injunctive relief in this case, there would mat an increase in undocumented immigrants in
Maricopa County and there would not be an increase in crimes committed by undocumented
immigrants in Maricopa County. Thisas*substantially more difficult” taskSpectrum Five

LLC, 758 F.3d at 261.

On this point, the D.C. Circuit’s decisionational Wrestling Coachas instructive.
There, plaintiffs challenged an interpretivéerpromulgated by the Department of Education,
which laid out three ways in which the Depareould assess whethafieational institutions
had complied with Department regulations thgureed such institution® select sports and
levels of competition to “effectively accommodéte interests and abikits of members of both
sexes.” 366 F.3d at 934-35 (quoting 45 C.BR6.41(c)(1) and 34 C.F.R. § 106.41(c)(1)).
That regulation had been promulgated pursuant to Title IX of the Education Amendments of
1972, which prohibited discrimination on the Isasi sex in federally funded educational
programs and activitiesSee idat 934. The plaintiffs we “membership organizations
representing the interests ofllegiate men’s wrestling coacheshlgtes, and alumni,” and their
asserted injuries arose “from decisions by edanatiinstitutions to eliminate or reduce the size
of men’s wrestling programs ttmomply with the Department’s interpretive rules implementing

Title 1X.” Id. at 935.
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Thus, inNational Wrestling Coacheske in the instant case,Hé necessary elements of
causation and redressability . . . hinge[d] on the independent choices of . . . regulated third
part[ies].” Id. at 938. The D.C. Circuibind redressability lacking iNational Wrestling
Coachedecause “nothing but speculation suggests that schools woaldyadifferently than
they do with the [challenged interpretive ruleplace” since “[s]choolgvould remain free to
eliminate or cap men’s wrestling teams and may in some circumstances feel compelled to do so
to comply with the statute and tf@evious Department] Regulationsld. at 940. Further, the
court found that “other reasons unrelatedhe challenged ¢ml requirementselg, moral
considerations, budget constraimsdy continue to motivate schadb take such actionsld.
From this analysis, and a comprehensive review of the case |laMatioaal Wrestling Coaches
court concluded that “it is punebpeculative whether a decisionappellants’ favor would alter
the process by which schools determine Wwaeto field certain sports teamdd. at 944.

The same concerns animating the outconiéational Wrestling Coacheatrive the result
in this case. Many “other reasons unrelatetthéochallenged legal gairements” may motivate
the conduct allegedly causing harm to the plfiintndeed, the motivation for any individual to
come to the United States (or, once present b@@mmit a crime in Maricopa County), does
not rest solely upon the challenged deferred agitograms. Such decisions are complicated
and multi-faceted, involving both national and mtgtional factors.A ruling by this Court
enjoining the challenged deferred action progravill likely not change the complex and
individualized decision makingf undocumented immigrants allegedly causing harm to the
plaintiff. As noted, the plaintiff's briefing admits as much: “millions more illegal aliens will be
attracted into the borderagés of the United Stateggardless of the specific detdilsf the

challenged deferred action programs. Compl.  30.
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Moreover, the plaintiff acknowledges that ttefendants only have limited resources to
facilitate removalseeHrg. Tr. at 14. Relief from this Court will not grant additional resources
to the executive branch allowing it to remove additional undocumented immigrants or to prevent
undocumented immigrants from arriving. Thug ghaintiff's complait regarding the large
number of undocumented immigrants and thetdchnumber of removals will not change as a
result of any order by the Court in this littgn. Consequently, theghtiff's alleged harm
stemming from the expenditure of resourceddal with the larg number of undocumented
immigrants in Maricopa County will remain. ¢nher words, regardless of the outcome of this
case, the Court can afford no relief to the plaintiff's injuBf. Bauer v. MarmaraNo. 13-ap-
7081, 2014 WL 7234818, at *6 (D.C. Cir. Decemb@y 2014) (holding that plaintiff was
“unable to satisfy the redresshlyi prong of Article Ill standingoecause the court cannot compel
the Government to pursue actionstek forfeiture of the disped vessels”).

“When redress depends on the cooperationtbird party, ‘it becomes the burden of the
[party asserting standingf) adduce factshowing that those choicbkave been or will be made
in such manner as to produce causation and permit redressability of injur§.”Ecology v.

U.S. Dep't of Interioy 231 F.3d 20, 24-25 (D.C. Cir. 2000) (emphasis added) (quoting
Defenders of Wildlife504 U.S. at 562kee also Klamath Water v. Fed. Energy Reg. Comm’n
534 F.3d 735, 739 (D.C. Cir. 2008) (“In a case liks,tim which relief forthe petitioner depends
on actions by a third party not before the catine, petitioner must demainate that a favorable
decision would create ‘a sigrifint increase in tHi&elihood that the plaintiff would obtain
relief that directly redresses the injury suffered.” (quotiftgh v. Evans536 U.S. 452, 464

(2002))). The plaintiff has been unable to meet this burden.

* * *
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Taken together, the Court fintisat the plaintiff has nand cannot show that: (1) he
suffers a concrete and particularized inj(g opposed to a spdative and generalized
grievance); (2) the cause of the plaintiff's injuan be fairly traced to the challenged deferred
action programs; and (3) a favorable ruling by aurt would redress éhplaintiff's alleged
injury. A plaintiff “may be dsappointed if the Governmengalines to pursue [enforcement],
but disappointment of this sort is a far cry frdme injury and redresbkdity required to prove
Article 11l Standing.” Bauer, 2014 WL 7234818, at *6. As a result, the plaintiff lacks standing
to bring this challenge, requiringstnissal of this lawsuit for lacsf subject matter jurisdiction.

B. Preliminary Injunction

The plaintiff's motion for preliminary injunatn likewise fails as the plaintiff can show
neither a likelihood of success on the merits noparable harm due to his lack of standing. As
an initial matter, because “standing is a necegsagicate to any exesa of [the Court’s]
jurisdiction, the [plaintiff] and [his] claims have likelihood of success on the merits,” if the
plaintiff lacks standing.Smith v. Henderso®44 F. Supp. 2d 89, 99 (D.D.C. 2013) (internal
guotations and citations omittedge alsdKingman Park Civic Ass’'n v. Gra§56 F. Supp. 2d
230, 241 (D.D.C. 2013) (“The first componentlog likelihood of success on the merits prong
usually examines whether the plaintiffs hat@nding in a given caddinternal quotations
omitted)).

Moreover, the same problem that camfts the plaintiff's standing argument—the
inability to obtain redress from an order by t@isurt—likewise dooms the plaintiff's ability to
show irreparable harm. Indeed, “it would makedigense for a court to conclude that a plaintiff
has shown irreparable harm when the red@mfght would not actuallsemedy that harmSierra

Club v. U.S. Dep't of Energ®25 F. Supp. 2d 142, 153 (D.D.C. 201sBe also Navistar, Inc. v.
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Environmental Protection Agencyo. 11-cv-449, 2011 WL 3743732, at *3 (D.D.C. Aug. 25,
2011) (Wilkins, J.) (“Because anjimction will not redress its alledenjuries, [the plaintiff's]
claim that it will suffer irreparable harm in the absence of a preliminary injunction is tenuous at
best.”).

Nevertheless, even if the plaintiff were atweestablish standing, the plaintiff would face
a number of legal obstaclesgrevail and, therefore, could ndemonstrate a likelihood of

success on the merits nor any of dlieer preliminary injunction factord. While not necessary

2 The plaintiff has highlighted a recently out-of-Circuit opinion from the Western District of Penmisylva
(“Pennsylvania court”) to buttress his claims regarding his likelihood of success on tiee3eefl.’'s Notice of
Suppl. Auth., ECF No. 14 (citingnited States v. Juarez-Escopaf14 U.S. Dist. LEXIS 173350 (W.D. Pa. Dec.
16, 2014)). In that case, the court considered thecayility of the DAPA program to a criminal defendant (who
had been arrested locally for driving under the influentle aviminor present in the velg) in connection with the
defendant’s sentencing, upon his plea of guiltyiégal reentry in violatia of 8 U.S.C. § 13268d. at *1—*4.
Throughout the opinion, the court expresses an over-arching concern with the fairneggaéeicution in light of
the uneven enforcement thfe immigration lawsSee, e.gid. at *5 (“Defendant appears before this Court, in part,
because of arguably unequabarbitrary immigration enforceent in the United States.')d. at *6—*7 (observing
that “[h]ad Defendant beenrasted in a ‘sanctuary state’ or a ‘sanojuaty,’ local law enforcement likely would
not have reported him to Homeland Security” and “he would likely not have been indicted” and fwbhikl
facing sentencing and/or deportationfgl, at *39-*40 (noting “an arbitrarines$s Defendant’s arst and criminal
prosecution” given existence of “sanctuary cities’ [where. if an undocumented immigrant was arrested for a
minor offense, local law enforcement would not automatically notify IGH jat *41 (describing “Defendant’s
current criminal prosecution and the civil deportatiearing that will undoubtedly follow as a result of this
criminal proceeding” as “arguably . . . arbitrary and random”). Consistent with this theme, the court reviewed the
DAPA program to evaluate “whether it would unjustly andaumally impact this Defendant in light of this Court's
obligation to avoid sentencing disparities among defenddtitsimilar records who have been found guilty of
similar conduct,” citing 18 U.S.C. § 3553(a)(8l. at *24;see also idat *12—*13 (expressintroncern[] that the
Executive Action might have an impact on this matter, including any subsequent removal or deporiatiothigr
words, under the rubric of a sentencfagtor that sentencing courts arquied to consider under 18 U.S.C. §
3553(a), the Pennsylvania court set out to evaluate whether the DAPA program was applicaldefanttant and,
if so, whether the consequences of his conviction, including deportation, would amaunntriwarranted
sentencing disparity because similarly situated defendants could obtain deferred r&8eet@llU.S.C. §
3553(a)(6)(requiring sentencing court, “in determining the particular sentence to be imposedsider “the need
to avoid unwarranted sentence digfi@s among defendants with similar red® who have been found guilty of
similar conduct”).

The Pennsylvania court ultimately determined thatDAPA program was not applicable to the defendant
for two reasons: first, the court opintdt the DAPA program “is unconstitutionaid at *33, *58; and, second,
even if the DAPA program were constitutional, the courleneritical factual findings that the defendant did not
meet the eligibility criteria floDAPA’s deferred actiond. at *45 (“The bottom line for this Defendant is that . . . he
does not fall into any newly created or expanded deferment category id..at)*57 (“this Defendant is possibly
not entitled to the deferred action status that would enaflechdefer deportation”). Despite the defendant’s lack
(or “possible[]” lack) of eligibility for the DAPA progranthe court viewed the defendant as “more ‘family’ than
‘felon,” id. at *45, *58, due to his “close bond with his brother,” who resided in the United $datatst57—*58,
prompting the court to give the defendant the opportuaityithdraw his guilty plea or proceed to sentencitgat
*59.
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to resolve this case, the Court outlines several of these obstacles. First, with respect to the
plaintiff’s likelihood of success on the meritsetthallenged deferred action programs continue
a longstanding practice of enforcement discretegarding the Nation’s immigration laws.
Such discretion is conferred by statigee6 U.S.C. § 202(5); 8 U.S.C. § 1103(a)(3), and the
manner of its exercise through deferredactin removal has been endorsed by Congsess,
e.g.,8 U.S.C. § 1227(d)(2). Thus, the deferredacprograms are consistent with, rather than
contrary to, congressional policssee Youngstown Sheeff&be Co. v. SawyeB43 U.S. 579,
635 (1952) (Jackson, J. concurring).

In addition, although the challenged deferagtion programs represt a large class-
based program, such breadth does not push tgggmns over the line from the faithful execution

of the law to the unconstitutional rewriting of the law for the following reason: The programs

While fully respectful of the concern animating this decision, which focused on the fairness of the
prosecution and guilty plea of the defendant for the crime of illegal reentry, this Court does not find the reasoning
persuasive for at least three reasons. First, naiably, the Pennsylvaniawd’s consideration of the
constitutionality of the DAPA program flies in the facetloé “‘well-established principle governing the prudent
exercise of [a] [c]ourt’s jurisdiction #t normally [a] [c]ourt will not decide a constitutional question if there is some
other ground upon which to dispose of the casBdrthwest Austin Mun. Util. Dist. No. One v. Holdgbs7 U.S.

193, 206 (2009) (quotingscambia County v. McMillad66 U.S. 48, 51 (1984) (per curiangge also United

States v. Thoma§72 F.3d 945, 952 (D.C. Cir. 2009) (Ginsburg J., concurring). Thus, the Pennsylvania court
appears to have put the proverbial “cart before the hainseé finding the defendant likely ineligible for the DAPA
program made consideration of f®@gram’s constitutionality unnecessa&econd, the purported basis for the
Pennsylvania court’s considerationtbé DAPA program was to avoid unmeanted sentencing disparities, as
required by 18 U.S.C. § 3553(a)(6). Yet, the DAPA program has no bearingsenthacémposed by the
Pennsylvania court since, as the Supreme Court hds abear, “[rlemoval is a civil, not criminal, matteAtizong
132 S. Ct. at 2499. To the extent that the Pennsylvania court was focused on the tefiwdadeportation
following the imposition of the sentence, this collateral consequence could not resulhinaranteddisparity

since the defendant’s likely ineligibility for DAPA meanstithe defendant was not similarly situated to persons
who are eligible. Finally, even if the Pennsylvania csurtncern were correct that the defendant was subject to
potentially unequal enforcement of a criminal statute and faced prosecutierVifesitern District of Pennsylvania
when he was unlikely to facegsecution in other districts, such enforegndisparities are inherent in prosecutorial
discretion and have no bearing on the analysis under § 3553(a)(6), which requires consafeyatimce
disparities among similarly situated defendants convicted of the same offense in federal cenftroement
disparities. Accord United States v. Washingté@0 F.3d 1321, 1327 (D.C. Cir. 2012) (“U.S. Attorney's lawful
exercise of discretion in bringing a federal prosecution” rather than local prosecution, whicdsaigin different
sentences, does not support a departure under § 3553@3Y States v. Clarlg F.3d 839, 842-843 (D.C. Cir.
1993)(“reject[ing] the claim that the [U.S.] government’s ‘arbitrary use’ of its discretionict idefendants under
either federal or D.C. law could bemitigating circumstance within the meaning of § 3553(b)” or was appropriate
to consider in exercise of district court’s authorityt@id unwarranted sentencing disparities under § 3553(a)(6)).
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still retain provisions for maningful case-by-case reviéhSee2014 Guidance Memorandum at
4 (requiring that a DAPA applicaptesent “no other factors that,the exercise of discretion,
make[] the grant of deferred action inappropriate”). This case-by-case decisionmaking
reinforces the conclusion that the challengemjrams amount only the valid exercise of
prosecutorial discretion and reflect the reality that “an agency decision not to enforce often
involves a complicated balamg of a number of factors which are peculiarly within its
expertise.” Heckler v. Chaneya70 U.S. 821, 831 (1985).

Finally, the challenged deferred action progsamerely provide guidance to immigration
officials in the exercise of theafficial duties. This helps to sare that the exercise of deferred
action isnot arbitrary and capricious, as might be ttase if the executive branch offered no
guidance to enforcement officialét would make little sense if@ Court to strike down as
arbitrary and capricious guidelindgat help ensure that the Nation’s immigration enforcement is

not arbitrary but ratheeflective of congressiolig-directed priorities-*

13 statistics provided by the defendantifeet that such case-by-case revievinigperation. As of December 5,

2014, 36,860 requests for deferred action under DACA were denied and another 42 j638tappére rejected as

not eligible. Defs.” Mem., Ex. 22 (USCIS, Currentt8tics: Deferred Actin for Childhood Arrivals: Pending,
Receipts, Rejected, Approvals, and Den{@i014)), ECF No. 13-22.

4 The plaintiff makes three arguments in support of his motion for preliminary injunction drasee

constitutional principles underlying the separation of powEisst, the plaintiff argues that the implementation of
the challenged programs would use significantly all of the funds appropriated by Congress for ionmigrat
enforcement thereby frustiiag the will of CongressSeeHrg. Tr. at 16—17; Pl.’s Mot. at 20. This is not so. “[T]he
costs of administering the proposed program would be borne almost entirely by USCIS theargjledtion of
application fees.” OLC Opinion at 27; 2014 Guidance Memorandum at 5 (“Applicants will pay the work
authorization and biometrics fees, which currently amount to $465.”). Should Congress disagte with t
enforcement priorities set out by DHS in the challengedipsli€ongress has the ability to appropriate funds solely
for removal and the President cannot refuse to expend funds appropriated by Cdegebsin v. City of New

York 420 U.S. 35 (1975). Second, the plaintiff argiires the challenged deferred action programs vidi$ev.
Chadha 462 U.S. 919 (1983), because the programs amount to unlawful legislation and/okingerfd’s Mot.

at 20. This argument also misses the mark. Congress has delegated authority to DHS to establish priorities for the
enforcement of the nation’s immigration laweg6 U.S.C. 202(5), and, &hadharecognizes, DHS is acting in an
Article 1l enforcement capacity when determining issues of deportaiea.Chadha462 U.S. at 953 n.16. Third,

the plaintiff contends that the challenged deferred action programs violate the non-delegaiiog. dekts Mot. at

17. Yet, a finding of excessive delegation of authority is extremely rare, given the low tthitbsiiddgislation

must meet to overcome a non-delegation doctrine cl&iee United States v. Rp$38 F. Supp. 2d 13, 26 (D.D.C.
2011) (“[o]nly twice in [the Supreme Court’s] history, and not since 1935, has [it] invedidastatute on the

ground of excessive delegation of legislative authority”) (citations and quotations omitted). The SupremesCourt ha
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Second, the plaintiff cannot demonstrate irrapée harm since the plaintiff waited two
years to challenge the DACA program and becangeharm to the plaintiff is likely to occur
regardless of the challenged policies.

Finally, both the public interest and thalance of the equities do not support a
preliminary injunction. Halting these deferrediac programs would inhibit the ability of DHS
to focus on its statutorily proscribed enforcemamorities (national scurity, border security,
and public safety) and would upgbke expectations of the DACgrogram’s participants and the
potentially eligible participants in the otheratlenged programs when noagthose participants
are currently before this Court.

V. CONCLUSION

For the foregoing reasons, the plaintiff's nootifor preliminary injunction is denied and

the defendant’s motion to dismiss for lacksobject matter jurisdiction is granted.

An appropriate Order accompanies this Memorandum Opinion.
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“almost never felt qualified to second-guess Congress regarding the permissible degree of gptiepfulkat can
be left to those executing or applying the lawMich. Gambling Opposition v. Kempthorrs25 F.3d 23, 30 (D.C.
Cir. 2008) (quotingVhitman v. Am. Trucking Ass;i831 U.S. 457, 474-75 (2001)).
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